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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION : SECOND DEPARTMENT

IN THE MATTER OF THE PETITION
OF
THE COMMON COUNCIL OF THE CITY OF
MIDDLETOWN, ORANGE COUNTY, NEW YORK, :

Petitioner, Fenal

-against- STIPULATION

THE TOWN BOARD OF THE TOWN OF
WAWAYANDA, ORANGE COUNTY, NEW YORK :
Pursuant to Article 17 of the

General Municipal Law of the State

of New York,

Respondent.

WHEREAS, a petitién pursuant to Article 17 of the
General Municipal Law was heretofore presented to the Town Board
of> the Town of Wawayanda and to the Common Council of the City
of Middletown for the annexation of certain property situate in
the Town of Wawayanda to the City of Middletown, said property
being as described on Exhibit "A" annexed hereto and made a part
hereof; and
| ﬁﬁEREAS, a Jjoint hearing of the Town Board of the
Té&g of Wawayanda and the Common Council of the City of
Miadletown was ‘duly held on said petition for annexation on the
6th day of February, 1986; and
” WHEREAS, the Town Board of the.Towh of Wawayanda by
resolution, findings and order dated thé:zéth'daybof April, 1986
did deny the petition for annexation; and
WHEREAS, the Common Council of the City of Middletown
did, by resolution, findings and order did grant and consent to

the petition for the annexation of the said property to the City

"LAW OFFICE. » MICHAEL R.GOTTUEB <+ 135NORTHSTREET e MIDDLETOWN, NEW YORK 10940 ¢ (914) 343-4440



of Middletown; and

WHEREAS, by notice of petition and petition dated the
6th day of August, 1985 a proceeding was commenced pursuant to
Article 17 of the General Municipal Law before the Appellate
Division of the Supreme Court of the State of New York, Second
Judicial Department, seeking a determination that the proposed
annexation was in the overall public interest as required by the
statutes applicable thereto; and

WHEREAS, the parties hereto have agreed to settle and
resolve the disputes between them upon certain terms and
conditions.

NOW, THEREFORE, it 1is hereby stipulated, consented
and agreed by and between the parties hereto and their
respective counsel as follows:

3. The Town Board of the Town of Wawayanda does hereby
consent, acknowledge and agree that it is in the overall public
interest for the Town Board of the Town of Wawayanda to consent
to the énﬁéxation of the territory as described on Exhibit "A"
annexed hefeté' and made a part hereof and situated in the Town
of Wawayanda to the City of Middletown, Orange County, New York,
exéluding only that portion thereof as described on Exhibit "B"
annexed hereto and made a part hereof, subject to the terms and
provisions of this stipulation hereinaftgr set férth.

2. The City of Middletown. does hereby agree to
allocate, on a permanent basis fo the Town of Wawayanda, 200,000
gallons per day of water and 200,000 gallons per day of sewer
service and these shall be taken into account in all planning by

the City of Middletown as to its future needs and requirements.
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The said allocation of water and sewer service is to be limited
only by such restrictions as the City of Middletown shall impose
hereafter on its own citizens, residents, inhabitants, water and
sewer users for the use of the water and sewage facilities of
the City of Middletown, including, but not limited to, such
emergency rules and regulations as may be promulgated hereafter,
it being the intention of the parties hereto, that the
allocation of water and allocation of sewage shall be upon the
same terms as to use as the City of Middletown now or may
hereafter impose upon its own residents. Emergency limitations
are to be based upuun ui~ actual usage by the Town of Wawayanda
. as of the date of implementation of the same and not based upon
the quantity of water and sewer above allocated.

3 The water and sewage usage bills shall for the
usage of such water and sewage up to 200,000 gallons per day of
each, be billed by the City of Middletown to such water and
sewer districts as may be hereafter created in accordance with
the apprqpriéte statutes applicable .thereto by the Town of
Wawayanda bfor the purpose of distributing such water and sewage
sefyices which water and sewer district shall pay such charges
to the City of Middletown on a timely basis.

4. The rates and charges by the City.ovaiddletown to
the water district and/or sewer distriét‘to bélcreated by the
Town of Wawayanda as above referred to shall be the rates and
chargés charged by the City of Middletown to its own residents
and inhabitants as the same now are charged or as may
hereinafter be charged, including, but not limited to, water and

sewage usage charges, hook-up fees and charges, and such other
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charges and expenses as may be applicable and appropriate. The
said water and/or sewer districts shall have the right and
privilege of charging to its residents and inhabitants such
amounts as it deems appropriate. Notwithstanding the foregoing,
the said water and/or sewer district shall not be permitted to
charge a rate for sewer services for the users thereof which is
greater than the amount charged by the City of Middletown to
similar users or as in‘ any fashion to violate the terms and
provisions of §35.2140 of the Construction Grants Manual
applicable to the grant made by the Federal Government to the
City of Middlet , « copy of the said provisions being'annexed
hereto as Exhibit "C" and made a part hereof.

5= In the transmission, distribution and hook-up of
the water and sewer to be supplied to the water district and/or
sewage district all rules, regulations, and requirements of the
City of Middletown as are imposed by it upon its own residents
and water and sewage users and in accordance with good
engineering - 'bractices ahd procedures shall be applicable.
Notwithstanding- the foregoing, the rules pertaining to the use
of plumbers licensed by the City of Middletown in the
performance of work, labor and services in the hook-up of water
and sewage shall not be applicable but, in lieu_thereof, the
parties hereto shall agree upon a procedpre.whéréih and whereby
the Town of Wawayanda and/or the water and sewer districts to be
formed as provided herein shall certify that all hook-ups,
lines, pipes, etc. are in conformance with the rules,
regulations and ordinances of the City of Middletown and the

parties shall agree upon a procedure for the enforcement of the
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regulations referred to herein. The City of Middletown plumbing
inspector shall have the right, without charge to the Town of
Wawayanda, the water or sewer districts, or their residents, to
inspect such water and sewer hook-ups.

6. It 1is understood and agreed that any capital
expenditure for the running of water and sewer pipes and
transmission 1lines through and into the water and sewer district
to be formed shall be at the sole cost and expense of the said
water district and sewer district. Further, the said water
district and sewer district shall be solely and only responsible
for the maintenance of the same anu cos* incurred with regard to
such maintenance. The Town of Wawayaﬁda shall agree to hold the
City of Middletown free and harmless from any and all liability
of or concerning the maintenance, use éﬁd operation of the fire
hydrants to be constructed by the Town of Wawayanda and any and
all matters pertaining thereto except as to claims made by third
parties, which arise from alleged lack of pressure or gquantity
of water, thé_source of which claim occurs prior to the entry of
the water supply pipes into the Town of Wawayanda.

7 The 200,000 gallon allocation of water and of
sewage shall not in any way effect, impair nor reduce the right
of the Town of Wawayanda to discharge up to 1,600,000 gallons
per day of treated effluent through thé ouffailniine maintained
by the City of Middletown pursuant to prior separate agreement.

8. The City of Middletown agrees that it will not, for
a period of three years, subject to the statutes applicable

thereto, entertain any annexation petitions filed by any

resident of the Town of Wawayanda.
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9. That the parties hereto do each hereby agree to,

with due diligence, to take such steps as may be reasonably
required to effectuate the terms and provisions of this
stipulation and the intentions of the parties with respect
thereto, including, but not limited to, enter into such mutual
agreements concerning engineering standards, practices and
procedures, 1lining location, and similar matters so as not to
frustrate the agreement herein embodied.
10. ‘ Tﬁat the terms and provisions of this stipulation
- have received the approval and consent of the same by the Town
rsw—sv o0f the Town of Wawayanda and the Common - ?i of the
. City of Middletown at meetings duly called and held in
accordance with law, and as soon aé practical the parties by
their duly authorized representatives shall execute duplicate
originals of the stipulation.
IN WITNESS WHEREOF, the parties hereto have entered

into this stipulation this /. day of FzrmsY, 1989.

MICHAEL R. £0 TLIEB, ESQ.
Speci unsel to the City
of Middletown

MCGUIRK LEVINSON, ZECCOLA,
SEAMAN R‘EII;EKEJ _ORNSTEIN

h \//
BY\J’/ "%&—\
STEPHEN L. REINEKE, ESQ.
Attorneys for the Town of
Wawayanda

The parties hereto by their respective'authoriZed officials do
hereby consent and agree to the foregoing stipulation and
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represent and state that they are authorized to execute this
stipulation on behalf of the respective municipal corporations.

THE CITY OF MID?%ETOWN

By* /;/;%AL///

/Déhlel Johnson, Mayor

THE TOWN BOARD OF THE TOWN
OF WAWAYANDA

By: C- ’f«"m%‘w« wﬁ;

Supervikor

STATE OF NEW YORK)
COUNTY OF ORA&GE )ss.: ()

On the'kh" day of 777 /2, 1989, before me personally came
DANIEL F. JOHNSON, to me known, who, being by me duly sworn, did
depose and say that he resides at 64 Wallkill Avenue, Middletown, New
York, dep.. .... 1s the Mayor of the City of Middletown, the c-rm~ration
described in and which executed the foregoing instrument; depone.t
knows the seal of said corporation; that the seal affixed to said
instrument is such corporate seal; that it was so affixed by order
of the Common Council of said corporgt on; deponent signed depon=nt
name thereto by like order. / Y, i = ;/f

THOMAS G. FARRE . P yd 4
Notary Public, sinjésjgzi x;;;72:;;;v¢<7 & ‘//”7D4>{:é£j:ﬁi{f
# 1168558
Qualified in Orange County
Commission Expires December 31, 19 (,'/
STATE OF NEW YORK)
COUNTY OF ORANGE )ss.:

S

/ P
On the gffkday of ?%ﬁzz,ﬂﬁu/’ , 1990, before me personally came
L 2tz gy , to me known to be the LS 0 R

of the Town of Wawayanda, and who, by me being duly sworn
dld depose and say that he resides at \SLN'&, ;¥7¢Lr/045mx/
, New York, deponent is the (v 2€2.,50 .2
of the Town Board of the Town of Wawavanda, the body described in
and who executed the foregoing instrument; deponent was authorized
to sign such instrument and has done so by order of the Town Board

of the Town of Wawayanda. 7 o P

THOMAS G. FARRELL
Notary Public, State of New York
# 1168558
Qualified in Oran
ge County
Commission Expires December 31, 19
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PARCEL ONE — BEGINNIHG

at a concrete Highway Monument set on the

L'— -
25
1

q ith,

Sorth 0° 35' We
YNorth 0° 47' Viest 224.47 feet to a monument

and along lands of M=sola,
tnsznce along the same and lands of Skateland Inc. North 50° 54°

375.2 fecet to an'iron,
147.0 fee
¢ Town of Wawayanda, thence along said line, North 83
1760.1 feet to a stake set in a corner of stone walls,

tarly bounds of State Route #17 M,
dleys Corners, said Monument belng the Northerlv line of lands of

leading from HMiddletown to

and runs from thence along the llesterly bouncs.of Route %17 i1,
st 421.0 feet to a monument, thence still along the sane,
thence leaving said Highway

North 69° S58' West 324.35'feet to .an iron,
WWest
thence still along the same, ‘Morth 25° 5&' East

t'to an iron sect in the line between the City of Middletown anc
36' Vest

thence still

along the same, South 38° 15' West 724.91 feet to an iron set’ in a

corner of stone walls,

s Lo I
13"

" thence still along the same North 41° u3' West
feet to a stake set on the Southeast bouwnu. ¢= the Middletown-

Unicnville Railroad; thence along the bounds of said Railroad, South
57° 51°

Unlig Road, thence along the bounds of said Road South 24° 23!

330.0 feet to a point,
200.0 feet to'an iron,‘th nce leaving Uhlig Road and along lanas

VVest 1338.77 feet to a stake set on the Kortheast bounds of the
y East
South ‘18° 14' East
of .
Horth 61° 18' East 203.0 feet to ar

thence still ‘along the same

ana following a stone wall,

White, -
iron set-in a corner of stone walls, thence still along the same, Soutn
<0° 57° Pas; 256.0 feet to an ‘iron, thence still along the same, uorth
83° 53' East!221.0 feet o an ash tree, thence still along the sam

South 5° 11' ‘West 556.37 feet to a stake set at the end of = utoqe wall
thence still'along the same, South 69° 55' West 144.0 feet to an iron
£2f oo 'tne ilortheast bounds of the Uhlig Road, thence ‘alony the bound

cf zaid Road, Soutll 16° 34' LCast 421.72 feet to a stake at the most
:a;terlv corner of lands of huntcr, thence along said londs andé follow-—
ing a wlr; fence and lancés of others; North 6%° 238' East 1955.28 fest

0 a corndr of stone walls, thence along lands of Schoorel: and following
a stone wall, South 40° 31' East 25.45 feat to an iron set at the most
“asterly corner of lands of Polak, thence along said lands, Nortn 47°37'
“zst 741.95 fect to an iron, tha2ncz still along the same and lands of
Tevlor and following a wire fence, South 57° 20' East 556.86 feet to an
iron, thence still along lands of Tavlor and following 2 wire fence
Soutn 43° 29Y' Last 795.03 feet to a stake at tha most Westarly corner of
ia of Bradleys Restaurant Inc. thence along saia lands, wWorth 41°22°
S 230.76 feet to a, K stake, tnence still along the same, South 6Z° 3)°
ot 221.77 feet to a stake set on the Weste rlv bounds oF the 0ld Stets

Y‘

o

A South 81°¢ 11' Basc
ining 120.321 Acres of lana.

¥ortn 18° 32' East 2i2.25 fecet to an iron,
1 & -

ng land

hence along th2 same
o
nning and

e
aiong the abandcnsa porticn of said ola Pozd and a
200.73 feet to tne place of begl

Ealailahg Y2

4
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ALL that certain plot, piece or parcel of land, lying,
situate and being in the Town of Wawayanda, County of Orange,
State of New York, and being an area located in the southwesterly
corner of parcel identified on the tax maps as Section 4, Block
1, Lot 51, and adjoining that property designated on the tax maps
of the Town of Wawayanda as Section 5, Block 5, Lot 16, and being
more particularly shown as the circled area of the map.attached

hereto as page 2.

Page 1 of 2



T LS - o2
ST m LAy IV I s D e 22t
T H S (9L T < n

MO IANODS I, O C &A™ PRy o
TEOTYITAHAO. SO A LNTIOTD a/rY —_ =94

1

-

=1 2% T ALOoC LT NS — .?\...?r_
A (=<3
se Mz - LS €% P02

L
M B e s N

F' €org? eSer ¥ MO LERE N
« -
NI NOIL A MDIRFC /\&;
NO OFSYE Y

m
x

2.
g
0

IO Id &6
s -G
AARELVN AP
/Y

DVILEL! vV
LU OO

MO T TS

Lol e C@ZZ T

| T Li-e-5 - : b NS
H Ao A= YW THuS ™M .OO.OF TS /....s __\\ % *&
¢ S ) . P Ol 5 .c% zo.so . J(A~
m __ oL+ MOCOT.ZL1 | ._~_.. L )u)mr\ ~
A .Q S IOS. IO ./ ..‘..,s.,w "y 1OL et ZOOT 7 ook -
gzl Rl AO% W SOS A Y, - R A " 0Z 204N

s AR Sros \ Y IS
EPSHE

N2 =06

SR TY 1 1O+
1= ©S 3 ELFL vE2Y
QSHe ! ON I=T2ve S4E! MMMO ot SvW




71:0232

CONSTRUCTION GRANTS MANUAL

needs of residential. commercial,
industrial. and other users) as
determined on the date of the approval
of the Step 3 grant. Grant assistance
awarded after September 30. 1990 shall
be limited to the needs existing on.
September 30. 1990.

(d) For any epplication with cepacity
in excess of that provided by this
section:

(1) All incremental costs shall be paid
by the applicant. Incremental costs
include all costs which would not have
been incurred but for the additional
excess capacity, i.e.. any cost in
addition to thesmost cost-effective
alternative with eligible reserve
capacity described under paragraphs (a)
and (b) of this section.

(2) It must be determined that the
actual treatment works to be built meets
the requirements of the National
Environmental Policy Act and all
applicable laws and regulations..

(3) The Regional Administrator shs..
approve the plans, specifications and
estimates for the actual treatment
works.

(4) The grantee shall essure the
Regional Administrator satisfactorily
that it has assessed the costs and
financial impacts of the actual treatment
works and has the capability to finance
and manage their construction and
operation.

(5) The grantee must implement & user
charge system which applies to the
entire service area of the grantee.

(6) The grantee shall execute
appropriate grant conditions or releases
protecting the Federal Government from
any claim for any of the costs of
construction due to the additional
capacity. i

§ 35.2125 Trestment of wastewater frora
industrial users.

(a) Grant assistance shall not be
provided for a project unless the project
is included in a complete waste
treatment svstem and the principal
purpose of both the project and the
system is for the treatment of domestic
wastewater of the entire community,
area. region or district concerned.

(b) Allowable project costs do not
include:

(1) Costs of interceptor or collector
sewers constructed exclusively, or
almost exclusively, to serve industrial
users; or

(2) Costs for control or removal of
pollutants in wastewater introduced into
the treatment works by industrial users.
unless the applicant is required to
remove such pollutants introduced from
nonindustrial users.

§ 352127 Feders! faciiities.

Grant assistance shall not be provided
for costs to transport or treat
wastewalter produced by e facility that
is owned and operated by the Federal
government which contributes more
than 250.000 gallons per day or five
percent of the design flow of the
complete waste treatment system.
whichever is less.

(Approved by the Office of Munagement ¥nd
Budget under control number 2040-0027)

§352130 Sewer use ordinance.

The sewer use ordinance (see also
§§35.2122 and 35.2208) or other legally
binding document shall prohibit any
...« connections from inflow sources
into the treatment works and require
that new sewers and connections to the
treatment works are properly designed
and constructed. The ordinance or other
legally binding document shall aiso
require that all wastewater introduced
into the treatment works not contain
toxics or other pollutants in amounts or
concentrations that endanger public
safetv and physical integrity of the
treatment works: cause violation of
effluent or water quality limitations: or
preclude the selection of the most cost-
effective alternative for westewater
treatment and sludge disposal.
(Approved by the Office of Management and
Budget under control number 20400027)

§35.2140 User charge system.

The user charge system (see
§§35.2122 and 35.2208) must be designed
to produce adequsate revenues required
for operation and maintenance
(including replacement). It shall provide
that each user which discharges
pollutants that cause an increase in the
cost of managing the eflluent or sludge
from the trestment works sha!l pay for
such increesed cost. The user churge
svstem shall be based on either actual

use under paragraph (a) of this section.

ad valorem taxes under paragraph (b) of
this section, or & combination of the two.

(a) User chorge svstem bosed on
octual use. A grantee's user charge
system based on actual use (or

estimated use) of wastewater treatment
services shall provide that each user (or
user class) pays its proportionate share
of operation and maintenance (including
replacement) costs of treatment works

‘within the grantee’s service area. based

on the user’s proportionate contribution
to the total wastewaster loading from all
users (or user classes).

(b) User charge system based on od
volorem taxes. A grantee's user charge
system which is based on ad valorem
taxes may be approved if:

(1) On December 27, 1877, the grantee
had in existence & system of dedicated
ad valorem taxes which collected
revenues to pay the cost of operation
and maintenance of wastewater
treatment works within the grantee’s
service aree and the grantee has
continued to use that system:

(2) The ad valorem user charge system
distributes the operation and
maintenance (including replacement)
costs for &ll treatment works in the
grantee's jurisdiction to the residential
and small non-residential user class
(including &t the grantee's option
nonresidential. commercial and
industrial users that introduce no more
than the equivalent of 25.000 gallons per
day of domestic senitary wastes to the
treatment works). in proportion to the
use of the trcatment works by this class:
and

(3) Each member of the industrial user
and comimercial user class which
discharges more than 25.000 gallons per
day of sanitary waste pays its share of
the costs of operation and maintenance
(including replacement) of the treatment
works based upon charges for actual
use.

(c) Notificotion. Each user charge
system must provide that each user be
notified. at least annually, in
conjunction with a regular bill*(or other
means acceptable to the Regional
Administrator). of the rate and that
portion of the user charges or ad
valorem taxes which are attributabia tn
wastewater treatment services.

(d) Finoncial manogement system.
Each user cherge system must include

"an adequate financial management

system that will accurately account for
revenues generaled by the system and
expenditures fur operation and
maintenance (including replacement) of
the trestment system, based on an
adequate budget identifying the basis
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for determining the unnual operation

and maintenance costs and the costs of
personnel. materisl, energy and
administration.

(e) Charges for operation ond
maintenance for extraneous flows. The
user charge system shall provide that
the costs of operation and maintenance
for ell flow not directly attributable to
users (i.e.. infiltration/inflow) be
distributed among all users based upon
either of the following:

(1) In the same manner that it
distributes the costs for their actual use.
or

{2) Under & system which uses one or
any combination of the following factors
on a reesonable basis:

(i) Flow volume of the users:

(ii) Land ares of the users:

(iii) Number of hookupl or discharges
of the users:

(iv) Property valuation of the users. if

the grantee has an approved user charge

system based on ad valorem taxes.

() After completion of building &
project. revenue from the project (e.g..

- sale of a treatment-releted by-proc
lease of the land: or sale of crops grown

on the land purchased under the grant
agreement) shall be used to offset the
costs of operation and maintenance. The

grantee shall proportionately reduce all

user charges.

(8) Adoption of system. One or more
municipal legislative enactments or
other appropriate authority must
incorporate the user charge system. If
the project accepts wastewater from
other municipalities. the subscribers
receiving waste treatment services from
the grantee shall adopt user charge
systems in accordance with this section.
These user charge systems shall also be
incorporated in appropriate municipal
legislative enactments or other
appropriate authority of all

.. municipalities contributing wastes to the

treatment works.

(h) Inconsistent agreements. The user
charge system shall take precedence
over any terms or conditions nf
agreements or ccntructs which are
inconsistent with the requirements of
section 204(b)(1)(A) of the Act and this
section.

{Approved by the Office of Management and
Budget under cnntrol number 2040-0027)

§35.2152 Feders! share.

(a) General. The Federal share for
each project shall be bused on the sum
-of the total Step 3 allowable costs and
the allowance established in the grant
agreement under Appendix B. Except as
provided elsewhere in this section, the
Federsl share shall be:

(1) 75 percent for grant assistance
awarded before October 1, 1984:

11-25-85

(2) 55 percent for grart assistance
awarded after September 30. 1984,
except as provided in paragraph (a)(3) of
this section: and

(3) Subject to paragraph (c) of this
section, 75 percent for grant assistance
awacsded after September 30, 1984. for
scquential phases or segments-of a
primary. secondary. or advanced
treatment facility or its interceptors, or
infiltration/inflow correction provided:

(i) The treatment works being phased
or segmented is described in a facilities
plan approved by the Regional
Admiristrator before October 1. 1984;

(ii) The Step 3 grant for the initial

phase or segment of the treatment works

described in (a)(3)(i) of this section is
awarded prior to October 1, 1984: and
(iii) The phase or segment that
receives 75 percent funding is necessary
to (A) make a phase or segment
previously funded by EPA operational
and comply with the enforceable
requirements of the Act. or (B) complete
the treatment works referenced in
I21(3)(i) of this section provided that all
ohases or segments previously funded
by EPA are operationeal and comply with
the enforceable requirements of the Act.

" (b) Innovative and alternative
technology. In accordance with

§ 35.2032. the Federal share for eligidle
treatment works or unit processes and
techniques that the Regional
Administrator determines meet the
definition of innovative or alternative
technology shall be 20 percent greater
than the Federal share under paragraph
(a) or (c) of this section. but in no event
shall the total Federal share be greater
than 85 percent. This increased Federal
share depends on the availability of
funds from the reserve under § 35.2020.
The proportional State contribution to
the non-Federal share of building costs
for I/ A projects must be the same as or
greater than the proportional.State
contribution (if any) to the non-Federal
share of eligible building costs for rll
treatment works which receive 75 or 55
percent grants or such other Federal
share under paragraph (c) of this secnon
in the State.

(¢) Uniform lower Federal share. (1)
Except as provided in § 35.2032 (c) and
(d) of this section. the Governorof &~
State may request the Regional
Administrator’s approval to revise
uniformly throughout the State the -
Federal share of grant assistance for all
future projects. The revised Federal
share must apply to all needs categories
(see § 35.2015(b)(2)).

(2) After EPA awards grant assistance
for a project, the Federal share shall be
the same for any grant increase that is
within the scope of the project.

Published by THE BUREAU OF NATIONAL AFFAIRS, INC., Wastington, D.C. 20037

(3) The uniform lower Federal share
established by the Govemor does not
apply to projects funded under
§ 35.2024(b).

[35.2152(c)(3) added bv 350 FR 45894,
November 4. 1985]

(d) Training facilities. The Federa,
sha_.re of treatment works required tc
train and upgrade waste treatment
works operations and maintenance
personnel may be up to 100 percent of
the allowable cost of the project.

(1) Where a grant is made to serve
two or more States, the Administrato:
is authorized to make an additional
grant for & supplemental facility in
each State. The Federal funds award.
ed to any State under section 109(b!
for all training facilities shall not
exceed $500.000.

(2) Any grantee who received a grant
under section 108(b) before Decembe:
27, 1977, may have the grant increasec
up to $500.000 by funds made available
under the Act, not to exceed 100 per
cent of the allowable costs.

(Approved by the Office of Msanagemen!
and Bud:et -under control number 2040-
0027)

§35.2200 Grant conditions.

In addition to the EPA General
Grant Conditions (Part 30 of this sub-
chapter), each treatment works grant
shall be subject to the conditions
under §§ 35.2202 through 35.2218.

§ 35.2202 Step 2 -3 projects.

(a) Prior to initiating action to ac-
quire eligible real property. a Step
2 -3 grantee shall submit for Regional
Administrator review and written ap-
proval the information required under
§ 35.2040(b (7).

(b) Before initiating procurement
action for the building of the project.
a Step 2-3 grantee shall submit for
the Regional Admunistrator’'s review
and written approval the information
required under §3§ 35.2040(b) (5) and
(6), 35.2106, 35.2107. 35.2130 and
35.2140.

§ 35.2204 Project changes.

(a) Minor changes in the project
work that are consistent with the ob-
jectives of the project and within the

.. scope of the grant agreement do not
" require the execution of 2 formal
"'grant amendment before the grantee's

implementation of the change. Howev-
er. the amount of the funding provid-
ed by the grant agreement may only
be incressed by a formal grant amend-
ment.

(b) The grantee must receive from
the Regiona! Administrator a2 formal
grant amendment before implement-
ing changes which:

[Sec. 35.2204(b)} 53
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ORANGE
CITY OF MIDDLETOWN., NEW YORK.

STIPULATION OF

Plairtifl. SETTLEMENT
-against- Index # 2017-002094
TOWN OF WAWAYANDA. NEW YORK. Assigned Judge:

Hon. Catherine Bartlett
Defendant.

IT IS HEREBY STIPULATED by and between the Plaintifl, City of Middletown
("Middletown” or “City™) and the Defendant, the Town of Wawayanda (*Wawayanda™ or
“Town™) that the above captioned action be dismissed with prejudice. without costs,
interest or disbursements by any litigant against another. on the following terms:

WHEREAS. the parties entered into a Stipulation, which was fully executed on
February 16. 1990 (1990 Stipulation™). which inctuded provisions governing
Middletown’s delivery of water and sewer service to users in Wawayanda, and

WHEREAS. Middletown filed this action against Wawayanda. alleging non-
compliance with the 1990 Stipulation:

WHEREAS the parties desire to fully and finally settle this action and any and all
claims that Middletown has against Wawayanda in connection with the 1990 Stipulation.

NOW THEREFOQRE. in consideration of the mutual promises contained in this
Stipulation of Settlement and for other good and valuable consideration. the receipt and
suflicient of which is hereby acknowledge, the parties agree as follows:

1. This Stipulation of Settlement shall modify the 1990 Stipulation. Ifany
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provision of this Stipulation of Settlement shall conflict with any provision of the 1990
Stipulation, the provisions of this Stipulation of Settlement shall control.

2. The parties agree that water and sewer hookup fees for Wawayanda properties
shall be the same as those which are assessed for in-City properties, unless, however, if a
Wawayanda property is connected only to the Middletown sewer system or oniy to the
Middletown water system (as opposed to both the sewer and water systems), the charge
assessed to such Wawayanda user shall be one-half of the Middletown charge.

3. The parties acknowledge that the proposed amended Section 193-52 of the
Middletown City Code governs the calculation of hookup fees for residential and mixed-
use construction and change of usage in the City and the Town,

4, The parties further acknowledge that the proposed amended Section 193-33 of
the Middletown City Code governs the calculation for nonresidential construction,
change of usage and significantly increased consumption of water and sewer services in
the City and the Town.

5. The parties further acknowledge that Sections 193-55 and 193-36 of the City
Code govern the timing of the payment of these hookup fees and the use of monies
received by the City, except that the hookup fees for any property in the Town must be
paid prior to issuance of a certificate of occupancy.

6. The parties agree that Middletown shall utilize the figures and calculations in
proposed amended Sections 193-32 and 193-33 to calculate the hookup fees for
Wawayanda properties which connected into the Middletown system subsequent to

September 17, 2015 and prior to the expiration of the 1990 Stipulation. The parties
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acknowledge that this expiration shall occur on February 16, 2030, unless the 1990
Stipulation is extended by the parties. Properties in Wawayanda that connected to the
Middletown system prior to September 17. 2015 shall not be charged a hookup fee.

6A. Notwithstanding the calculations provided in the proposed amended Seclibns
193-32 and 193-53. the City agrees to cap the total hookup fees chargeable to the Town
for non-residential propertics which connected into the Middlctown system prior to the
eftective date of this Stipulation at a figure cqual to Fifty Percent (30%) of the Code
calculation.

7. For those properties in Wawayanda that connected to Middletown’s system
subsequent to September 17. 20135 and prior to the effective date of this Stipulation
without paying a hookup fee. the parties agree that the amount of the hookup fees will be
amortized by Middletown over the number of vears from such ettective date until
February 16, 2030. The parties agree that any such hookup fecs assessed prior to such
elfective date that remain due and owing on February 16, 2030 may be collected in their
entirety from the assessed owner after February 16, 2030,

~ TA. For those non-residential properties in Wawayanda that connected to
Middletown’s system subsequent to September 17, 2013 and prior to the effective date of
this Stipulation without paying a hookup fee. the parties further agree that the Town's
Water District No. | and Sewer District No. | shall guarantee pavment of the amounts
due it the property owner fails to pay such amount by February 16, 2030.
7B. The parties agree that the properties subject 10 Paragraphs 6A. 7 and 7A.

above. are limited to:




(i) Matrix Warehousc. SBL 4-1-83.6 {connected to water system only).
The Code calculation amounts to $3.345.00. and 50% of that amount is $1,672.50:
(it) Middletown Real Estate/Wash Co.. SBL 4-1-35.2. The Code
calculation amounts to $144,190.00. and 50% of that amount is $72.095.00:
(iii) Prestige Lexus Dealer. SBI. 5-6-3.2. The Code calculation amounts to
$3.288.00, and 50% ol that amount is $1.644.00.
8. For those properties in Wawayvanda that connect to Middletown's water or
sewer services afier the effective date of this Stipulation but prior to February 16, 2030,
the parties agree that the hookup fee will be paid in accordance with Section 193.53 of
the City Code. Wawayanda agrees (o provide wrilten notilication to the Middletown
DPW Commissioner of any new construction or change of use that requires a hookup fee
pursuant to Section [93.55. Wawayanda shall not allow receipt of City water/sewer
services until payment in full of such hookup fee.
9. The parties agree to take any and all other reasonable additional steps as may
be necessary to implement the provisions of Paragraphs 6. 6A. 7A. 7B. 7C. and 8, above,
10. Notwithstanding any references in the City Cade that the Common Council
has discretion to charge a higher hookup fee than the fee amount based on the figures and
calculations in proposed amended Sections 193-32 and 193-33 of the City Code. such
higher fee shall not be charged to Wawayanda properties. The hookup fee charged to
buildings in Wawayanda shall not be increased unless the hookup tee charged to

buildings in Middletown are increased proportionately.




L'l The partics agree to negotiate in good faith prior to the above expiration date a

successor agreement to the 1990 Stipulation so that Middletown's provision of water and

sewer services to Wawayanda users will continue unabated at a fair and reasonable

assessment Lo offset Middletown's water and sewer capital debt. However, if the parties

are unable to agree on an extension or successor agreement, all Wawayanda users
connected prior to February 16, 2030 shall have the right 1o continue receiving City
water/sewer services at the same rates charged or to be charged to City users.

12, The terms of this Stipulation are conditioned upon Wawayanda’s ability to
establish and implement a lawful process to charge Town Sewer District and Water
District properties an amount necessary to pay the City’s hookup fees. such process to
include those properties already connected to a water/sewer district supplied by the
Middletown system, Wawayanda agrees 1o use reasonable efforts to expeditiously
establish and implement such lawful process. The parties agree that if such lawful
process cannot be implemented. this action shall be restored to the Court’s calendar
without prejudice. Notwithstanding the provisions of this Paragraph. the parties agree
that Middletown is not obligated to provide water and sewer services to newly
constructed residential. mined-use, or nonresidential buildings in Wawayanda until a
hookup fee is paid in accordance with Paragraphs 3 and 4. above,

13. Mutual Release: In consideration of the promises and covenants set forth in

this Stipulation of Scttlement. each party hereby irrevocably and unconditionally releases

and discharges the other party [rom any and all charges. complaints. claims. and demands

whatsoever ol any kind. whether in law or in equity. in connection only with the
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provisions or implementation of the 1990 Stipulation, which either party now has or may

ever have had against the other party at any time up to the date each party signs this
Stipulation of Settlement.

14. Adequacy ol Consideration: The parties acknowledge that the consideration

exchanged herein is fair and reasonable and an adequate basis for entering into this
Stipulation of Settlement.

15. Non-Admission of Liability: Neither the negotiation, undertaking or signing

of this Stipulation of Settlement constitutes, operates, or should be construed as an
acknowledgment or admission that cither party hereto or any person acting on either
party’s behalf has engaged in any wrongdoing or violated or failed to comply with any
constitution. statute, regulation. or principle ol common law,

16. Choice of Law and Venue: This Stipulation of Settlement shall be governed

by and consirued in accordance with the laws of the State of New York. Any action to
enforce the terms hereofl shall be brought in the Supreme Court of the State of New York
for the County of Orange. In the event that either party believes that there has been a
breach in the implementation of this Stipulation of Settlement. the non-breaching party
agrees to provide written notice of such breach and to allow at least thirty (30) days to
cure such breach before taking action to enforee this Stipulation of Settlement. Both
parlies agree 1o cooperate in good taith to try and cure any potential breach before taking

such action o enforce this Stipulation of Settlement.

17. Savings Clause: Should any provision of this Stipulation of Settlement be

declared unenforceable by a court or other tribunal ot competent jurisdiction. it shall nat

6




DATED : NowemdER 30, oy e

affect the enforceability of any other provision contained herein.

18. Non-Waiver: The parties agree that a failure by any party at any time to
require performance of any provision of this Stipulation of Settlement shall not waive,
affect, diminish, obviate, or void in any way that party's full right or ability to require
performance of the same, or any provisions of this Stipulation, at any time thereafter.

19. Entire Agreement: The parties acknowledge that the terms and conditions set

forth herein constitute the entire agreement between the parties and that there are no
matters agreed to amongst them which are not specifically set forth herein.

20. Modification of Aereement: This Stipulation of Settlement may not be
modified except by a written document duly executed by both parties.

21. Execution: This Stipulation of Settlement may be executed in separate
counterparts, each of which shall be deemed an original. but all of which together shall

constitute the same instrument.

/’///I?_/ﬂ-l @J/vtuu/ bewuw, ”%?3/Qi .
CITY OF OWN  (Date) TOWN OF WAWAYANDA  (Date) -
Plaintiff Defendant | ;
By: Joseph DeStefano, Mayor By: Denise Quinn, Supervisor : .

Alex §mith. Esq. ate) J. Bénjamin
Corporation Counsel of the Cll). of Jacobowitz & Gubits, LLP
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